STATE OF ALABAMA
ETHICS COMMISSION

OO N T UM STREEY

BETOE 4840 BLMHTE G4
BADNTGOMERY, Al 36104
1 HE EINH
Fobekaly Blyin-Couneil WET SETT mewne,
December 7, 2011

ADVISORY OPINION NO. 201112

Saily Brewer Howell, 1.1

Executive Dirsctor

Alabama Association of School Boards
PO Divawer 230488

Montgomery, Alabama 361230488
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AASE may provide a monthly stipend to its
officers who serve on a voluntary basis o
partially reimburse them for the time they
devete to the organdzation.

AASE may pay for meals and
accommodations of its officers and board of
directors during gatherings. conferences,
converiions, g,

AASE may pay for the meals and
aceommodations of its committee members
during gatherings, conferences, conventions,
ete.

AASE may pay for meals and
sgpronnodations of AARB members for
travel to put-of-state conferences and
conventions when they are representing the
Asseviation and ity members,




Hally Brewsr Howell, 1D,
Advisory Optoion Ne, 200 1-12
Page two

AASH may provide a nominal travel stipend
for AASE members who travel out-pf-state
to conferences and conveniions o represent
the Association, when the stipend is for
reinibursement of expenses and is not
compensation,

it is permissible for AASB to pay for meals
and accommodations for non-AASE
members who have been invited 1o
participate s AASBH events in their official
capacity.

AASH muay award attendance prizes in the
form of giit cards or free registration at g
conferences and conventions, as these are
door prizes.

Vendors may host dinner for school board
members at AASE gatherings or other jocal
gatherings, provided nothing iy expected in
réturm.

School officials and employees may
participate in giveawnys sponsored by
vendors at AASH gatherings or ather loval
gatherings, as these are door prizes.

Vendors may only provide gifts to sehool
board members of 5 de mintmis value

Vendors may only provide gifts 1o teachers,
retired school emplovees or other school
employees, of 2 de minimis value,

The Ethics Law does not make a distinction
between legislators, county commissioners,
school teachers, ete. The law allows gifis,
regardiess of the source, to be of g de
minimis value only.
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School boards may enact a policy which
allows students o contribute a de minimis
amount (wards a gifl card from the class,
provided the policy is reasonable, done
good faith and complies with the de minimis
requirermnents in the Alabama Fthics Law,

The Board™s attormey may buyv lunch for
sehoo!l board members at a work session,

£ the Board’s attomey is a lobbyist, he may
only expend $25,00 per meal, per official,
with an annual limit of $150.00 per official,

If'the Board’s attorney works for a principal,
he may only expend $50.00 per meal, per
official, with an annual Hmit of $250.00 per
official,

School board attorneys may not give
individual Christmas gifts to school hoard
members or other school employees, unless
the gift is of a de minimis value,

Public officials, public employees, including
school teachers and other school employees,
may accept gifts of any value, when the gift
15 based on o feiendship that transcends the
public sector, as exemplified by 2 pre-
existing friendship.

A school board attorney or other vendors
and individuals may give gift baskets,
chieese travs and other consumable items to
the school office for enjovment by the staff,

A sthool board sltormey may only provide
free baseball tickets to school board
members and school employees, it is an
integral part of an overall event in which the
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board members or other sehool employees
are participating,

School board members and other schoo!
employees may be provided tickets, if they
pay the face value for that ticket,

There is nothing improper in a school board
member buying a legislator lunch or vice-
versa,

School board members and other schooi
emplovees may gain free admission to
school events {plays, sporting events, ete.} in
their local district

The Alabama High Schoo! Athletio
Agsociation may provide school board
members {ree admission (0 Championship
Atlletic events, if those school board
members have a schaol in their district
participating in the event,

Schoot board members elected or appointed
after Janwary 1, 2011, are required to recetve
Ethics training within 120 days of being
sworn into office,

An empioyee or official who knowingly
fails to obtain Ethics training as required by
Act No. 2010-762, upon conviction, may be
found guilty of a Class A Misdemeanor,

Dear Ms, Howell

The Alabama Ethics Conumission is in receipt of your request for an Advisory Opinion of
this Comumission, and this opinion is jssued pursuant to that request.
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FACTS AND ANALYSIS

The facts as have been presented to this Comumission are as follows:

The Alabama Association of School Boards (“AASB™) is the official voice of the state’s
focal school boards and other boards governing K-12 public edueation agencies. Founded in
1949, AASE has orown In size and stature ag 2 vocal advocate of local school boards. In 1955,
the Alebama Legislature desipnated AASE as the “organization and representative ageney of the
mientbers of the school boards of Alabama.” Afw. Code §16-1-6. AASTE is governed by its
officers and Board of Directors that set policy and make decisions on behalf of the membership,
The officers and Board of Directors are assisied by various committees which are formed to
provide support to the Association.

AASE s members are all considered “public officials” as that term is defined by Act
2010-764, and & number of questions have arisen regarding that law’s general impact spon their
membership:

1. AASH's officers, who serve on a voluntary basis, invest a great deal of time
and effort in furtherance of AASE business. In particular, our President
must travel (o and attend many funetions in her official capacity, Is it
permissible for AASE’s President to accept 2 monthly stipend from AASB?

AASBB 15 an organization of public officials whose purpose is to serve the various school
systers arcund the Sate of Alabama, It is permissible under the revised Ethics Law for board
members serving on a voluntary basis to be paid reasonable compensation for their services
rendered,

Section 36-25-1(333(BYWIT) states;

“B. The tevm, thing of value, does not include any of the following, provided that no
particular course of action is required as a condition to the receipt thereof;

17. Anything either (i) provided by an association or organization to which the state or, in
the case of a local government official or employee, the local government payvs annual
dues as a membership requirement or (i) provided by an association or organization o a
public official who ks a member of the association or organization and, as  result of his
or her service to the association or organization, 1s deemed to be a public official, Further
included in this exception is payment of reasonable compensation by a professional or
tocal government association or corporation to a public official who is alse an elected
officer or director of the professional or local government association or corporation for
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services actually provided to the association or corporation in his or her capacity as an
officer or direclor.”

Under exception 17 in the revised Prhics Law, an organization of public officials whose
purpose is to serve a public function or assist public bodies in serving a public fanction, may
compensate their officers in a reasonable amount for services rendered 1o that organization.
Therefore, AASH may pay its officers who serve on a voluntary basis a monthly stipend o
compensate for their time.

LAy

6.

ks it permissible for AASB to pay for the meals and accommodations of ity
officers and Board of Directors during gatherings, including meetings,
conferences and conventiong?

is it permissible for AASB to pay for the meals and accommodations of is
committee mentbers during gatherings, including meetings, conferences and
sonventions?

AASE members occasionally travel out of state on belalf of AASE and its
inferests. An example of this is fravel to the National School Board
Association Delegate Assembly held annually or the Federal Resources
Network during which AASB members meet with members of Congress on
matters involving public education. Is it permissible for AASB to pav for the
meals and accommodations of AASB members for travel to out of state
conferences, conventions and gatherings to represent the Association snd its
members?

Is it permissible for AASE to provide a nominal travel stipend for AASB
members who travel out of state to conferences, conventions snd gatherings
to represent the Association and its members?

Is it permissible for AASB to pay for meals and acesmmodations for non-
AASE members who have been invited to participate in AASB events, sueh
as local legislators or ather state or local officials?

AASE holds a number of gatherings throughout the year in the form of meetings,
conferences and convertions. During these patherings, they provide tramning and important
information to school board members, as well as superintendents and other board emplovess who
travel from across the state,

Section 30-25-1{26% defines a public official as;

“(16) Public official. Any person elected to public office, whether or not that person has
taken office, by the vote of the people at state, county, or municipal lovel of government
or their instrumentalities, including governmenial corporations, and any person appointed
to a position al the state, countly, or municipal level of povernment or their
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instrumentalities, including governmental corporations. For purposes of this chapter, a
pubic official includes the chairs and vice-chairs or the equivalent offices of each state
polttical party as defined in Seotion 17-16-2.7

Section 36-25-1(25) defines 4 public employee as:

“(Z5) Public employee. Any person employed at the state, county, or municipal level of
gevernment or their instrumentalities, including governinental corporations and
authoritfes, but excluding emplovees of hospitals or other health care corporations
meluding contract employees of those hospitals or other health care corporations, who is
paid in whole or in part from state, county or municipal funds. For purposes of this
chapter, a public emplovee does not include 2 person emploved on a part-lime basts
whose employment is Himited to providing professional services other than lobbying, the
compensation for which constitutes less than 50 percent of the part-time employee’s
income.”

Section 36-25- 133 by(12) states:

“b. The term, thing of value, does not include any of the following, provided that no
particular course of action is required as a condition 1o the receipt thereof:

12, Pavment of or reimbursement for actual and necessary transportation and
lodging expenses, as well as waiver of registration fees and similar costs, to
facilitate the attendance of a public official or public employee, and the spouse of
the public official or public employvee, at an educational function or widely
attended event of which the person s a primary sponsor. This exclusion applies
only if the public official or public employee meaningfully participates in the
event as a speaker or a panel participant, by presenting information reluted to hig
or her agency or matters pending before his or her agency, or by performing a
ceremonial function appropriate to his or her official pesiton; or if the publi
official’s or public employec’s attendance at the event is appropriste to the
performance of his or her official duties or representative function.”

Section 36-25-133YBW14) states:

“b. The term, thing of value, does not include any of the following, provided that no
particular course of action is required as a condition to the receipt thereof;

4. Hospitality, meals, and other foed and beverages provided to a public official
or public employee, and the spouse of the public official or public employee, as
an integral part of an educational finetion, sconomic development function, work
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session, or widely attended event, such as a luncheon, banquet, or recention
hosted by a civic club, chamber of commerce, charitable or educational
organization, or trade or professional association.”

Under the above sections, AASB may pay for meals, accommodations, registration, oto.
of its members and committee members during mectings, conferences and conventions,

While exception number 14 requires expenses o be paid by a primary sponsor, it APPEATS
that in some of the questions set out zbove, AASB is the sponsor of the event, but in other
clrcumstances, AASE would like w pay for their members” attendance to an event that they may
not be sponsoring. There is nothing improper under the Ethics Law with AASB paying the
expenses related 1o their members’ attendance, as this is part of their official functions.

The AASH Is not able in all circumstances to pay all the expenses related 10 a member's
attendance ai an event. They will from time-to-time provide the members who are attending the
event with a small stipend (a nominal vatue of $100 to $200) 1o help off-set airfare, lodging and
meals. 11is not compensation, but is meant to assist them in paying the expenses related 1w their
attendance at the event,

Therefore. it is not improper for AASE to provide a nominal trave! stipend to members
traveling on AASB business, as it is not compensation, but is to help off-set expenses.

Likewise, it is perngssible for AASB (o pay for meals and aceommodations for nons
AABE members who have been invited 10 participate in‘the AASEH events, such as local
legistators or other state or local officials, as they have been invited and are attending in their
official capacity.

7. Is it permissible for AASB to award atfendance prizes, such as 2 restaurant
gilt card, to participating members at ifs conferences and conventions?
8. Is it permissible for AASB fo award attendance prizes in the form of free

registration ot s conferences and conventions?
Section 36-25-1{333(b)7) states:

“b. The term, thing of value, does not include any of the following, provided that no
particular course of action is required as a condition to the receipt thereof:

7. Rewards and prizes given fo competitors in contests or evends, including random
drawings, which are open to the public.”
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As to questions seven and elght, often AASB will award attendance prizes, such as gift
cards or free registration at' its conferences and conventions to encourage atiendance.

The issue of “door prizes™ has been dealt with on numerous ocessions by the
Commission and will not be addressed in detail here.

Having said that, the Commission has held that doer prizes are aceeptable under the
Ethics Law, provided, nothing is required of the public official/public employee to be eligible for
the door prize, other than registering their attendance.

In the scenario set gut in questions number seven and eight, there are & limited number of
these attendance prizes awarded and they conform with the Commission’s position on door

prizes,

is it permissible for vendors to host dinner for schos! bosrd members at
AASB gatherings or other local gatherings?

Is it permissible for school officials and employees to participate in giveaways
sponsored by vendors at AASB gatherings or other loeal gatherings”?

Section 36-25-1(33)(b)(12) states:

“b. The terrn, thing of value, does not include any of the following, provided that no
particular course of action is required as & condition to the receipt thereof:

12, Payment of or reimbursement for actual and necessary transportation and
todging expenses, as well as waiver of registration fees and similar costs, to
facilitate the attendance of & public official or public emplovee, and the spouse of
the public official or public emplovee, at an educational function or widely
attended event of which the person is a primary sponsor. This exclusion applies
only if the public official or public emplovee meaningfully partici pates in the
event ay a speaker or a panel participant, by presenting information related (o his
or her ageney or matters pending before his or her agency, or by performing a
ceremaonial function appropriate 1o his or her official position; or if the public
aificial’s or public employee’s attendance af the event is appropriate to the
performance of his or her official duties or representative function.”

Section 36-25-1(33%bY 14} states;

“b. The term, thing of value, does not include any of the following, provided that no
particutar course of action is required as a condition 1o the reced pt thereot:
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14. Hosgpitality, meals, and other food and beverages provided to a public official or
public employee, and the spouse of the public official or public emplovee, as an integral
part of an educational function, economic development function, work session, ot widely
attended event, such as a luncheon, banquet, or receplion hosted by a civice club, chamber
of comumerce, charitable or educational organization, or trade or professional
agsoctation.”

Section 36-25-1(33 Kb} 15} states;

“b, The terin, thing of value, does not include any of the following, provided that no
particular course of action is required as a condition 1o the receipt thereo!:

15, Any function or activity pre-certified by the Director of the Fihics Commission ag a
function thal meets any of the above oriteria.”

bt is common during the holiday season for vendors, law firms, ete, to put on holiday
luncheons for clients of that vendor/law firm. This is aceeptable under the Ethics Law, provided
nothing is expected in retum.

£

Itis recommended, however, that before this activity takes place, the provider have the
event pre-certitfed by the Director of the Hihics Commission to make sure it is in total
complhiance.

For an analysis of guestion number 10, please see quesiions seven and eight.

For an analysis of dinners being provided to attendees at a conference, meeating, ctc.,
please see the detailed apalysis in Advisory Opinion Nos. 2011-01, 201105, 2011-06 and 201 1-
09,

L1 Es Bt permissible for vendors to provide gifts {o school board members, such
as Uhristmas gifts?

12 is it permissible for vendors to provide gifts to teachers, retired sehool
emiployees orether school employees, such as Christmas gifts?

Vendors often have or seek o build relationships with AAST moembers in the hope of
providing goods or services to local school systems. Vendors or ether private businesses often
sponsor or otherwise participate in AAST gatherings, such as conferences and conventions, as
well as gatherings in logal communities,

The Alabama Ethics Law, Code of Alabama, 1975, Section 36-36-1(26) defines a mublic
otficial as:
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“(26) Public official, Any person elected to publie office, whether or not that person has
taken office, by the vote of the people al state, county, or municipal leve! of government
or their instrumentali ties, including governmental corporations, and any person appointed
to & pusition at the state, county. or municipal level of government or their
instrsentalites, including governmental corporations. For purposes of this chapter. a
pubilic official includes the chairs and vice-chairs or the equivalent offices of each state
political party as defined in Section 17-16-2.

Section 36-25-1(25) defines a public emplovee as:

“(43} Public employee. Any person employed at the state, county. or municipal level of
government or their instrumentalities, including governmental corporations and
authorities, bul excluding employess of hospitals or other health care corporatons

ng L?dﬁ;lg, contract employees of those hospitals or ether health care corporations, who is
paid i whole or in part from state, county or municipal funds. For pursoses of this
chapter, a public employee does not include a person emploved on a pari-time basis
whose employment ig Hmited to providing professional services other than lobbying, the
compensation for which constitutes less than 50 percent of the pari-time employes’s
income.”

Section 36-25-5{a} siates:

“(ay No public official or public emplovee shall use or cause 1o be used his or her official

postiion or office 1o obtain personal gain for himself or hersell, or family member of the

pubilic c,mg‘\ oyee or family member of the public official, of any business with which the

person 1s associated unless the use and gain are otherwise specifically authorized by law.

Personal gain is achieved whm thn, public official, public employee, or a family member

thereof receives, obtains, exeris contr oi aver, or otherwise converls to personal use the
obrect constituting such personal pain.”

Hections 36-25-5.1{a) & (b) state;

“{a} No lobbyist, or subordinate of a lobbyist or principal shall offer or provide ¢ s thing of
value to a public employee or public official or to a family member of the public
emploves or family member of the public official; and no public enmployec or public
atficial or family member of the public employee or family member of the public official
shall solicit or recetve a thing of value from a lobbyist, subordinute of a lobbyist or
principal. Notwithstanding the foregoing, a lobbyist or prineipal may offer or provide
and g public official, public-employee, or candidate may solicit.or receive ftems of de
minimis value,
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(b} A lobbyist does not provide a thing of value, for purposes of this section, merely by
arranging, facilitating, or coordinating with his or her principal that is providing and
paying for those items.”

Sections 36-25-7(a)bilc) & () state:

“#} No person shall offer or give to a public official or public emplovee or a member of
the houschold of a public employee or a member of the household of the publie official
and none of the aforementioned shall selicit or réeeive anything for the purpose of
corruptly influencing official action, regardiess of whether or not the thing solicited or
recetved is a thing of value.

(b} No public official or public employee shall solicit or receive anvthing for himself or
herself or for a family member of the public emplovee or family member of the public
official for the purpose of corruptly influencing official action, regardicss of whether or
not the thing solivited or received is a thing of value.

(e} No person shall offer or give a family member of the public official or family member

of the public employee anything for the purpose of corruptly influencing official action,

regardless of whether or not the thing offered or given is a thing of value.

{e} For purposes of this section, to act *corruptly’ means to act voluntarily, defiberately,

and dishonestly to cither accomplish an unlawful end or result or to use an unlawfu!

method or means to accomplish an otherwise lawfu! end or result”

While the opinion request Himits the question to vendors providing gifis to teachers, ete.,
this opinion, based on mumerous inguiries into the mafter, will address 2/l gifts regardicss of

source; o teachers, school employees or anyone else subject (o the Alabama Fihics Law,

Prior to the Special Session of 2010, the Ethics Law contained & specific exception
dealing with seasonal gifts. That exception stated:

Section 36-25- 13 T2 stated:
AL THING OF VALUE.

8. The term, thing of value, does not include any of the following, provided that no
particular course of action is required a8 a cordition to the receipt thereof:
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2. Seasonal gifig of an Irmmmiw&m economic value of less than one hundred doilars
(5100} if the agpregate value of such gitts from any amgi@ donor is less than two
hundred ity dollars (3250) diring any one calendar vear,

Pruring the Special Session, that exception was removed front the law and replaced by
Section 36-23-1(33b¥4), which siates ag follows:

“b. The term, thing of value, does not include any of the following, prwidfcd that no
particular course of action is required as a condition to the receipt thereot

4. Ureeting cards, ifems, services with little intrinsic value which are intended solely for
presenmtation (such ag plaques, certificates, and ophics), promotional items commonly
distributed to the general public, and ilems or services of de minimis value.”

Certalnly, this exception was removed for a reason, that reason being, the limiting of gifis
o public ofticials and public employees,

As set oul in the scenario offered by the Associution of School Boards, many limes there
1s a purpose bebind giving of pifis; that purpose being to influence the awarding of future
coniracts, ete.,

The Ethics Conymnission has previously stated that {t canmiot put 2 dollar amount on what
13 de minimis withoui being arbitrary. Two definitions that are beneficial in this analysis are:

{1} That espoused by the Internal Revenue Service, which defines a de minimis benefit as
“une for which, considering its value and the frequency with which it is provided, is so
small as to take sccounting for it unreasonable or unpractical . . . In determining whethier
a benelit 16 de minimis, vou should always eonsider its frgquenw and 18 value., An

essential element of a de minimis benetif is that it {s sccasional or unusual in [nquem\
It also must not be a Tovm of disguised compensation. Whether an item or service is de
minimis depeads on all the facts and cireumstances,”

(2} Black's Low Dictionary, which states that “The law does not care for, or take notice
of, very small or trifling matiers, The law does not concern itself about trifles,”

Therefore, in determining what is and what is not de miniris, one must look ar whether
ar not the (tem has infringic value, Le., can the ilem be sold for a profit?

While the law clearly states that a lobbyist, a subordinate of a lobbyist or a principal may
not give a thing of value to a public official or public emplovee, under any circumsiance, an ierm
that is de mindmis is not a thing of value for purposes of the Fthics Law. An Hnportant
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consideration, however, is whether or not the item {even if de minimisy is being given in an
attemnpt to corruptly influence official action. I an Hem that is otherwise de minimis s being
offered or accepted for the purpose of corruptly influencing official action, #t is improper, and is
no longer of de minimis value and beconies a thing of value.

The inguiries have increased as the Christmas season approaches, with mumerous
inquiries being made by and on behalf of school teachers, and whether or not they may continue
to avcept Clristmas gifts from students,

Here at the outset of the analysis, it is important fo set out cerfain parameters.

First of all, the Hihics Law covers public officials and public employees. It makes no
distinction between legislators, city councilpersons, school teachers or other public employees,
Under the Ethics Law, they are either a public official or a public employee.

Also important to recognize in the analysis of this issue is that, what is permissible for 2
school teacher also must be permissible for an elected official such as a legislator and vice versa.
As the Ethics Law makes no distinetion between feachers and clected officials, the Ethics
Commission also cannot make that distinction.

Ag the FEthies Law is g crimingl statute, common senne ig algn an important part of the
aquation,

There is nothing improper or in violation of the Ethics Law for vendors, lobbyists, ete. to
provide consumable jterns such as pecans, frult baskets, cookies, cheese plates, ete. to public
offices for enjoyment by the staff or other people having business with that office. For example,
a law firm may provide a box of cookies to a jwdge’s office. The box is set owt in the reception
area for the stafl and other mdividuals to enjoy. Likewise, a vendor may bring a cheese plate to
a school for the enjoyment of the school staff, providing, obviously, that nothing iy expected in
retur.

In Getober of 2011, the Commission rendered Advisory Opinion No. 2011409, which
dealt m part with gifts. That opinion made a distinetion between personal gifts and gifts for an
office. That opinion stated * . | gifts such as wekeys and hams do have a monetary value. Diue
to the fact that the exception for seasonal gifls was removed from the Fthics Law during the
Special Session, it is the Commission’s opinion that the practice of giving turkeys, hams, efc. 1©
public officials during the holiday season is no longer permissible.”

Opinion No. 2011409 looked &t gifts from the perspective of the gifl being given
personally to a public official and not o the staff
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The same analyvsis must be applied to public emplovees. As 2 general rule, gifts such as
hams, torkeys, or gift cards with a specific monetary value are not permissible under this
exceplion.

Using the definition of de minimis set out both by the Internal Revenue Service and
Black's Law Dictionary, there are several categories of gifts which are acceptable,

Again, it must be pointed out that nothing may be given if i is given in an atiempt to
corruptly influence official action. This can be an effort o corruptly influcnce legistation, or in
an extreme example, attempting to have a school teacher give a child a better grade.

The following Hst, while not all inclusive, sets out some types of gifts that are aceeptable
for school teachers 1o receive:

1 Fruit baskets, homemade cookicy, ote,

23 Christinas ormaments of little intrinsic value

a Cotlee mugs filled with candy or of a holiday nature.

43 Any item that the teacher may use 1o assist him/her in performing his or her funetions
a% & teacher, such as notebooks, school supplies, ete.

) Chs or books of a nominal value, scarves, elc.

it should be pointed oul that gift cards may be given at amy time, not just during the
holidays, to teachers or to schools to allow the teacher or schaol to purchase {tems for the benefit
of the class.

Obviously, the focus during the Special Session of Decernber 2010 was limiting perks
and gitts to members of the Legislature, The Commission has scen many unintended
consequences, For example, a key 1ssue in the Special Session was prohibiting members of the
Legislature from getting free tickets to the fron Bowl., However, the prohibition extended to and
placed prohibitions on individuals getting free tickets to high schoal foathal]l games,

Likewise, the focus of the Ethics reform was to place limits on what could be accepted by
legistators. However, the unintended consequences trickled down and affect school teachers fust
as they affect legisiators,

To say that it is permissible for school teachers to accept gifts hut not legislators places

¢
an improper and artificial interpretation on the Ethics Law. The Fthies Law covers public
officials und public emplovees equally.
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The only distinction between pablic officials end public employees contained in the
Ethics Law is the definition of family member. Other than that definition, the law applies
eguaily o both groups of individuals.

There is no distinction, therefore, between school teachers and legislators, or county
commissioners and school bus drivers. They are all public officials or public emplovees. 1fthe
Cormmission were to say that itis permissible to give school teachers gifts that fall outside the
parameters set out in the law, it would not be long before an attempt is made to open that up
melude city council members, county commissioners and then Jegistators, In other words, if'a
student can give a gt to a teacher, wiy can’t a farmer from Winston County give a shotgun to a
COUntY conmmissoner?

While it is clearly understood that nothing may be given in an attempt to corruptly
influence official action, there are subtle ways to attempt to influence official action.

The sugpestion that it i harmiess for a school child 1o give a Christmas gift to their
teacher 1gnores the potential for abuse,

Buppose for example that a Junior High School child is struggling and hopes by giving 2
nice gifl to the teacher, the teacher will veward them with a better grade. Or that the High Schoo!
Seniar who is attempting to get into a quality college, does the same thing.

Finally, what of a college senior who is attempling fo gel into Harvard Law School?

These exampley illustrate the poteittial for abuse. What started off as a simple gift now
may be allernpting o corruptly influence official action.

As previously stated, if the door is opened 1o allow these activities for school teachers,
what 18 to prevent it from being extended to city council members veceiving gifts, or legislators
receiving free tickets to the Iron Bowl, as has been done in the past?

To allow this interpretation of the Ethics Law denies and rejeets the intent of the
leadership at the Special Session and the sponsors of the Ethies reform bills. T, in effect, would
open the door to allow things 1o become as they were before the Fihies reform of 2010,

Apparently in many school systems, it {s common practice for the PTA or classroom
mother to collect a simall amount of money from each student and pos! toward the purchase of
one gift card,

Allowing this would allow the class to give a little more substantial gift to the teacher,
while maintaining the de minimis value of each specific contribution from the stadents.
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To allow this, however, the school board must have a policy setting this out, 1t should be
noted that the school board cannot enact a policy that loosens up the Fthics Law, Any policy
must, therefore, comply with the de minkmis standerd set dut in the Fthics Law.

It other words, the policy must be enacted in good faith, be reasonable and eonsistent

13, b5 it permissible for the board’s atierney fo buy tunch for school board
members or ofher school employees on veeasion?

Members of sehool boards generally maintain congenial relationships with local
professionals who do business with the board, such as their tocal board attorney.

Section 36-25- I3 6) states:

*b. The term, thing of value, does not inchude any of the following, provided that no
i ] ng. P
particular course of action is required as a condition to the receipt thereof’

16, Meals and other food and beverages provided 1o a public official or public employee
in & sefting other than any of the above functions not w exceed for a lobbyist twenty-five
dollars (525} per meal with a limit of one hundred fifty dollars ($150) per yvear; and not to
exceed for a principal fifty doHars ($50) per meal with a limit of two hundred {ifiy dollars
(3250) per year. Notwithstanding the lobbyist’s limits hereins shall not count against the
prineipal’s Timits and likewise, the principal’s limifs shall not count against the lobbyist's
limits,”

There is nothing improper under the Ethics Law for a bosrd attorhey to buy lunch for
school board members or other school emplovees, as it could be considered a work session,

[f' the attorney is registered as a lobbyist, they may only expend $25.00 per meal per
public official, with a limit of $130.00 per year per official,

Likewise, if the board attorney works for a principal, that limit is $50.00 per meal and
$250.00 per year, per official.

14, Is it permissible for the board attorney to give a Christmay gift {0 a school
board member or other school emplovees?
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Section 36-25-1(33)(b33) states:

particular course of action i3 required as a condition to the receipt thereofs

3. Anvibing given by a friend of the reciplent under circumstances which make 1t clear
that it is motivated by a fricndship and not given because of the recipient’s official
position. Relevant {actors include whether the friendship pre-existed the recipient’s
status as a public employee, public officlal, or candidate and whether gifts have been
previously exchanged between them.”

The issue of gifts has been set out in detall in questions 11 and 12,

Hased on that, a board attorney may not give individual Christmas gifts o school board
members or other school emplovees, unless those gifts are of de minimis value as set out in the
above question, or if there {s a fdendship between the attorney and the individual board memberg
that ranscends their business relationship.

E5 Is it permissible for the hoard attorney to provide free basebail tickets to
school board members or other school emplovecs?

The Ethies Law previously included an exception to allow items sucl a3 baseball tickets
o be given fo public officials and public employees. That exception was Tound at Section 36-25-
HE1HEX3). That section stated as follows;

“b. The term, thing of value, does not inchude any of the following. provided {hat no
3 : : g1
particular cowrse of action is required as a condition 10 the receipt thergol:

Hosgpitality extended to o public official, public employee, and his or her respective
howsehold as a social occasion in the form of food and beverages where the provider is
present, lodging in the continental United States and Alaska incidental to the sociul
oecasion, and tickets (o social or sporting events if the hospitality does not extend beyornd
three consecutive days and s not continuous in nature and the aggregate value of such
hospitality in excess of two hundred fifty dollars ($230) within a calendar day is reported
to the commission by the provider provided that the reporting requirement contained in
this section shall not apply where the expenditures are made to or on behalf of an
organization o which a federal income tax deduction is permitted under subparagraph
(AY of paragraph (1) of subsection (b) of Section 170 of the Internal Revenue Code of
19806, a8 amended, or any charitable, education or eleemosynary cause of Section 501 of
Title 26 of the U8, Code, and where the public official or public emplovee does not
receive any direct financial benefit. The reporting shall inclade the name or names of the
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recipient or recipients, the value of the entive expenditure, the date or dates of the
expenditure, and the type of expenditare”

During the Special Session of December of 2010, this exception was stricken and in its
place, Section 36-25 133 b)Y EY was included.

Section 36-25-133 b YR) siates:

“h. The term, thing of value, does not include anv of the following, provided that no
particular course of action is required as a condition to the receipt thereof:

8. Anything that is paid for by & governmental entity or an entity created by a
governmental entity to support the governmental entity or secured by a governmental
entity under contract, except for tickets to a sporting event otfered by an educational
institulion to anyone other than faculty, staff, or administration of the institution.”

Therelore, as a general rule, board attorneys may not provide free baseball tickeis o
schoot board members oy other school employees.

Another exception that exists is Section 36-23-1(33){(b)(14) which states:

Section 36-25-1(33 b)Y 14) states:
“h, The term, thing of value, does not include any of the following, provided that no
particular course of action isrequired as a condition fo the receipt thereof

14, Hospitahty, meals, and other food and beverages provided fo a public official ar
public emplovee, and the spouse of the public official or public employee, as an infegral
part of an educational function, economic development function, work session, or widely
attended event, such as a luncheon, banguet, or recepiion hosted by « civie club, chamber
of commerce, charitable or educational arganization, or trade or professional
association.”

If the tickets 1o & baschall game are given as part of an overall widely attended event,
educational function or economic development function and i an integral part of that event,
tickets to ballgames may be given to hoard members and school employees attending that event,
Short of thiy, tickets are no longer permissible.



Sally Brewer Howell, 1.,

Advisery Opinion No. 2011

s

Page rwenty

f1eket.

Section 36-25-1(34) defines value as:
“(34) Valae. The fair market price of a Hke item if purchased by a private citiven, In the
case of tickets to social and sporting cvents and associated passes, the value is the face

value printed on the ticket”

Tickets may be provided if the public official/public employee pays the face value of the

16, Can a school board member buy a legistator lunch or vice-versa?

As part of their duties, AASE members and local board of education emplovees are offen

expected to attend varicus local events in their respective school systems, such as athlelic events.
They believe local board member and employee participation in such events is beneficial to the
schools, students and the community.

Section 36-25.7 states:

“{a) No persor shall ofTer or give to a public official or public emplovee or a member of
the housebhold of a public employee of a member of the household of the public official
and none of the aforementioned shall solicit or receive anything for the purpose of
corruptly influencing official action, regardless of whether or not the thing solicited or
received is a thing of value.

(b} No public official or public emplovee shall solicit or Teceive anvthing ‘br himsell or
hersell or for a family member of the public employes or family member of the public
olficial for the purpose of corruptly influencing official action, regardiess of whether or
not the thing soiicited or received is a thing of value.

(¢} No person shall offer or give a family member of the public official or family mernber
of the public employee anything for the purpose of corruptly influcncing official action,
regardiess of whether or not the thing offered or given is a thing of value.

{dy No public official or public employee, shall solicit or receive any money in addition
to that received by the public official or public emplovee in an official capacity for adviee
or assistance on mallers concerning the Legislature, lobbying a legislative hody, an
executive department or any public regulatory board, commission or other body of which
he or she is a member. Notwithstanding the foregoing, nothing in this section shall be
constreed to prohibit & public official or public emplovee from the performance of his or
her official duties or responsibilities,
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{(ej For purposes of thig section. to acl ‘corruptly” means to act volursarily, deliberately,
and dishonestly to either accomplish an unlawful end or result or to use an unlawiul
method or means to accomplish an otherwise lawtul end or result.”

There are many circumstances when one public efficial may have a meal with another
public official to discuss matters of mutual interest. For example, an issue relating fo education
ey be introduced before the Legislature, and it would not be improper for a school board
member 0 have hunch with a legislator regarding that lssue. The school board member may pay
for tdwe lunch or the legislator may pay for the lunch,

The purpose i to prevent influence peddiing.

17. Is it permissible for school board members or other school employees to gain
free admission to school events (plays, sporting events, ete.) in their focal
districts? Can an employee be admitted free to an event at another school in
his local system (e.g., emplovee is a teacher at the elementiry school gaining
admission to a high schosl foothall game in the distric)?

Section 36-25-1(33)b)B) states

“b. The term, thing of value, does not include any of the following, provided that no
particular course of action is required as a condition to the receipt thereof:

8. Anything that is paid for by a governmental entity or an entity created by a
goverpmmental entity to sapport the governmental entity or secured by a govermimental
entity under contract, except for tickets to 2 sporting event offered by an educations
institution to anyone other than faouity, staff, or administration of the nstitution.”

Section 36-25-133bY12) states:
“b. The term, thing of value, does not Include any of the following, provided that no
particular course of action is requived as a condition to the receipt thereof:

12, Payment of or reimbursement for actual and necessary transportation and
lodging expenses, as well as waiver of registration fees and similar costs, 1o
facilitate the attendance of a public official or public employee, and the spouse of
the public official or public employee, at an edueational function or widely
attended event of which the person i a primary sponsor. This exclusion applies
only if the public official or public employee meaningfully purticipates in the
event as a speaker or a panel participant, by presentitig information related to his
or her ageney or matters pending before his or ker agesey, or by performing a
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ceremonial function appropriate 1o his or her official position; or if the public
official’s or public employee™s attendance at the event is appropriate to the
performance of his or her official duties or representative function.”

School board members and other school employees may gain free admission 1o school
events or plays, sporting events, eto. in their local school district, as emplovees are considered to
be employees of that school district, and not of the individual school.

For a more detailed analysis, please see Advisory Opinion No. 2611-13,

I8, Is it permissible for the Alabama High Schoel Athletic Association to provide
school board members free admission to championship athletic events?

The Alabuma High School Athletic Association may provide school board members free
adimission to championship athletic events if a school in that school board member’s district is
participating in the event.

When a school board member or employee attends an event within their schoo! district, it
many times is in their official capacity, particularly with school board members.

Likewise, when a focal school is participating in & championship event, it is not improper
tor school board members to receive fiee admitiance, so that they may attend the event in their
official capacity.

19, Are school board members elected or appointed after January 1, 2011,
reguired fo receive traindng vader Aot 20187627

Act 2016-762 places certain requirements on school officials and employvess o receive
raining on Alabama’s Hthics Law. These requirements have also raised a number of questions
for their members,

Seetion 36-25-4.2(a)(4) swates:

“{a} At the beginning of each lepislative quadrennium, the State Fthics Commission shall
provide for and adminisier walning programs on the State Fihics Law for members of the
Legislature, state constitutional officers, ecabinet officers, execntive stafl migmicipal
myors, council members and commissioners, county commissioners, and lobbyists.

{4y All municipal mayors, council members and commissioners, and county

commissioners or member of any local board of education in office as of the effective
date of this act shall obtain training within 120 days of such date. Thereafter, all
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municipal mavors, council members and commissioners, and county commissioners shall
obtain training within 120 days of being sworn into office. Training shall be available
ontine and may be conducted either online or in person. Evidence of completion of the
freining shall be provided 1o the commission via an ¢lectronic reporting system provided
on the otficial website, The scheduling of training opportunities for municipal mayors,
council menrbers and commissioners, and county commissioners shall be established by
the Executive Director of the State Fthics Commission with the advice and assistance of
the Alabama League 0"”*«4{12‘;5{:&@5?’1"%6«; and the Assoeiation of County Comiiissions of
Alabama. Any provision of thiy section to the contrary notwithstanding. the training for
county coninissioners required by this subsection shall be satisfied by the successful
compietion of the 1U-hour course on ethical requirements of nublic officials provided by
the Alabama Local Government Training Institute established pursuant 1o Articie 2,
Chapter 3, Title 11, Code of Alabama 1975, The Alabama Local Governinent Training
institute shall quarterly provide writien notice to the State Ethics Commission the names
of those county vommissioners completing the institute’s program,”

"""" The law requires that members of local boards of education obtain training within 120
days of the effective date of the Act,

Thereafler, all school board members elected or appointed subsequent o the effective
date of January 1, 2011, must receive the required training within 120 days of their having taken
office.

Ag set out in the statufe, the tralning may be conducted either on-line or in person,
20, What is the penalty to the employee or official if he fails to obtain training
reguired by Act 2018-7627

Aet 2010-762 contained no penalty provision for individuals failing to comply with the
training requirements, other than a lobbyist may not be registered as a lobbyist if they fail to take
the training,

Section 36-25-27a)(2) states:

“{2) Any person subject to this chapter who violates any provision of this chapter other
than those for which a separate penalty is piﬁwdﬁd Tor in this section shall, upon
conviction, be guilty of a Class A msdemesnar.

Without a penalty provision, Act 2010-762 is meaningless. 1t is thereftive the position of
the Commission that an individual who knowingly fails to attend a training session as required,
upon convietion, is guilty of a Class A misdemesnor,
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CONCLUSION

Based on the facts as provided and the above law, AASB may provide a monthly stipend
to its officers who serve on a voluntary basis to partially reimburse them for the time they devote
to the organization.

AASDE may pay for meals and accommeodations of its officers and bourd of directors
during gatherings, conferences, conventions, ete.

AASE may pay for the meals and accommodations of its committee members during
gutherings, conferences, conventions, ete,

AASB may pay for meals and accommodations of AASE members for travel to out-of-
state conferences and conventions when they are representing the Association and its members.

AASE may provide a nominal fravel stipend for AASE menibers who travel out-of-state
to conferences and conventions to represent the Assoctation, when the stipend is for

refmibursement of expenses and 18 not corapensation.

It is permmigsible for AASH w pay for meals and accommeodations for non-AASH
members who have been invited to participate in AASB cvents in their official capacity.

AASE may award atfendance prizes in the form of gift cards or free registration at its
conferences and conventions, as these are door prizes.

Vendors may bost dinner for school board members at AASE gatherings or other local
gatherings, provided nothing is expected in return,

School officials and employees may participate in giveaways sponsored by vendors at
AABD gatherings or other local gatherings, as these are door prizes.

Vendors may only provide gifts to school board members of a de minimis value.

Vendors may only provide gifis 1o teachers, retired school emplovees or other school
employees, of a de minimis value,

The Ethies Law does not make a distinetion between legislators, county commisstoners,

school teachers, ete. The law allows gifts, regardless of the source, to be of & de minimis value
anly,
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Schoo! beards may enact a policy which allows students to contribute a de miningds
amount towards u gift card from the elass, provided the policy is reasonable, done i good faith
and complies with the de minimis requirements in the Alabama Ethics Law.

The Board™s attorney may buy hunch for school board members af a work session.

It the Board's attorney is a lobbyist, he may only expend $25.00 per meal, per official,
with an annuad Hmit of $150,00 per official.

official, with an annual Hmit of $250.00 per official.

school board attorneys may not give individeal Christmas gifls 1o school board members
ar other school employees, unless the gitt is of a de minimis value,

A school board attorney or other vendors and individuals may give gift baskets, cheese
trays and other consumable iems to the school office for enjoyment by the siaff.

Public officials, public employees, including school teachers and other schoo! employess,
may accept gifis of any value, when the gift is based on a friendship that ranscends the public
sector, as exemplified by a pre-existing friendship.

A school board attorney may only provide free baseball tickets to school board memibers
ard schoof employees, iTit s an integral part of an overall event in which the board members or
other school employees are participating.

scheol board members and other school employees may be provided tickets, if they pay
the face value for that ticket.

There is nothing improper in a school board member buying a legislator lunch or vice-
versa,

School board members and other school emplovees may gain free admission 1o school
events {plavs, sporting events, ei¢.} In their local distriet.

The Alabama High School Athletic Association may provide school board members free
adrmission to Championship Athletic events, if those sehiosl board members have a school in
therr district participating in the event,

School board mermbers elected or appointed after January 1, 2011, are required fo receive
Hihics (raining within 120 days of being sworn into office.
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Agn emplovee or official who knowingly fails 1o obiain Fthics training ag required by Act
No. 2010-762, upon conviction, may be found guilty of a Class A Misdemeanaor.

AUTHORITY
By 3.0 vote of the Alabama Bthics Commission on December 7, 201 1.
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